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::::::: IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), SADIYA, ::::::  

TINSUKIA: ASSAM 

G.R CASE NO: 25 OF 2016 

U/ Sec 341/325/34 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

1. SURJYA MONI SARKAR 

S/O: BIRENDRA SARKAR 

ADDRESS: KHER BARI BISONI MUKH 

P.S.:  CHAIKHOWA GHAT, DIST: TINSUKIA, ASSAM 

2. TAPASH SARKAR 

S/O: BIDU SARKAR 

ADDRESS: BISONIMUKH KHER BARI 

P.S.:  CHAIKHOWA GHAT, DIST: TINSUKIA, ASSAM 

3. BIDU SARKAR 

S/O: LATE RABINDRA SARKAR 

ADDRESS: KHER BARI BISONI MUKH 

P.S.:  CHAIKHOWA GHAT, DIST: TINSUKIA, ASSAM 

4. BIRENDRA SARKAR 

S/O: LATE RABINDRA SARKAR 

ADDRESS: KHER BARI BISONI MUKH 

P.S.:  CHAIKHOWA GHAT, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), SADIYA 

TINSUKIA 

FOR THE STATE:  Mrs. SULEKHA KAR, LEARNED ASST.PP  
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FOR THE ACCUSED: Mr. PUTUKAN CHIRIN, LEARNED ADVOCATE 

CHARGE FRAMED ON:   13/07/16 

EVIDENCE RECORDED ON: 09/11/16, 14/02/17, 16/03/17, 20/02/18 & 04/04/18 

ARGUMENT HEARD ON: 23/04/18 

JUDGMENT DELIVERED ON: 07/05/18 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as FIR) wherein the informant has alleged that on 28/03/16 the accused 

persons had restrained her on the road while she was on her way to the (BARI) for 

work from her home at about 7:00 A.M. and it was BIRENDRA SARKAR who had 

taken out one JEORAH and thereby assaulted her on her head. This had caused 

injuries to her which was of grievous in nature. The accused persons had also 

assaulted her with slaps which had caused injuries to her. The criminal law was set in 

motion with the lodging of the FIR.  

2. Accordingly, the case was registered as CHAIKHOWAGHAT P.S case No. 02/16 u/s 

341/325/34 of IPC and S.I. C.K. DUTTA was entrusted to investigate the case and 

finally the charge-sheet was submitted by him u/sec 341/325/34 of IPC. 

3. The accused persons appeared after receiving the summons and thereafter they 

were allowed to go on bail and as per provisions of sec 207 CrPC. The copy was 

furnished to the accused persons. After hearing both sides charges u/s 341/325/34 

of IPC was read over and explained to the accused persons to which they pleaded 

not guilty and claimed to be tried by my learned predecessor.  

4. In this case the prosecution has examined as many as 6 PW‟S to prove this case. The 

statements of the accused persons are hereby recorded and their pleas are of total 

denial. The defence doesn‟t want to adduce any DW‟S from their side.  

5. After hearing the learned counsel of both sides and after perusal of the case record I 

do hereby framed the following as point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1:  

Whether the accused persons in furtherance of common intention had 

wrongfully restraint the informant at 28/03/16 at 7:00 a.m. when the 

informant was on her way to the BARI from her house  and thereby 

committed an offence punishable U/sec 341/34 of IPC? 
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POINT OF DETERMINATION NO 2: 

Whether the accused persons in furtherance of common intention had 

voluntarily cause grievous hurt to the informant at about the same time 

and  place with a JEORAH and thereby had caused injuries to her & 

thereby committed an offence punishable U/sec 325/34 of IPC ? 

Discussion, Decision and Reasons there on: 

For the sake of convenience both the points are clubbed together: 

6. PW-1 PARBATI NAMASUDRA in her evidence has deposed that at about 8/9 am while 

she was on her way to work the accused BIRENDRA SARKAR restrained her on the 

road side. Later on, it was BIRENDRA & BIDYUT who had brought a bamboo and 

they had assaulted her in her head. She had received injuries and blood came out of 

it. It was TAPASH SARKAR & SURJYA SARKAR who came there and had assaulted her 

with a stick & gave her blows with fist. It was ATUL SARKAR & PRAJAPATI who came 

there who caught her and took her to her home. It was her husband who heard 

about it and he came to home immediately. She lodged the FIR on the same day at 

the police station. EXT 1 IS THE FIR, EXT 1(1) IS HER SIGNATURE. The police had 

send her for medical examination.  

7. During her cross examination she stated that on the day of occurrence she went to 

the doctor along with the police. She didn‟t saw the neighbours when the occurrence 

took place. There was a land dispute which took place between the informant and 

the accused persons. The suggestions put forward are of total denial. 

8. PW2 SAGAR NAMASUDRA in his evidence has deposed that the occurrence took 

place about 4 months ago at about 7:00 A.M. in the morning. At the time of 

occurrence he was at DHOLLA and he came to know from his wife via call that the 

accused persons had assaulted her. Before he reached home his wife came back 

from the police station. It was the O/C who took his wife to the medical. He saw 

blood in his wife‟s head. Later on, he came to know that his wife had lodged a case 

against the accused persons. 

9.  During his cross examination he stated that there is no land dispute between them 

and the accused persons. He didn‟t know the reason behind the quarrel which took 

place between the informant and the accused persons. The suggestions put forward 

are of total denial. 
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10. PW3 ATUL SARKAR in his evidence has deposed that while he was returning back 

from the market at 7:00 a.m. in the morning PARBATI NAMASUDRA was lying in the 

KHAL (pond). He saw that her head was torn and blood came out. He took her up 

and brought back her to her home. The place where PARBATI was lying down and in 

the same place the accused were also present there. It was the neighbours who 

informed him that PARBATI was assaulted by the accused persons. Later on, he 

came from that place.  

11. At the stage of cross examination he stated that he came with the informant to 

depose evidence before the court today. The suggestions put forward are of total 

denial. 

12. PW4 PRAJAPATI DAS in his evidence has deposed that the incident took place about 

one year back at 7:00 a.m. He was at his home and he heard hue and cry. He came 

out and saw that there was a fight between the accused and the informant. The 

informant was alone. He tried to intervene and make them apart but he couldn‟t do 

it. Later ATUL SARKAR came and parted them. The informant had sustained injuries 

on her head and she was bleeding. The informant went to the police station and 

lodged the FIR.  

13. At the stage of cross examination he stated that he didn‟t saw who had beaten 

whom in the quarrel which took place between the informant and the accused 

person. He heard hue and cry at the time of quarrel between both sides and because 

of it he came out of his home.  

14. PW5 Dr. ANIL PHATOWALI in his evidence has deposed that on 28/03/16 he was the 

CHAIKHOWA GHAT STATE DISPENSARY and on that day he examined Mrs. PARBATI 

NAMASUDRA, age 40 years, W/O SRI SAGAR NAMASUDRA OF KHERBARI BISHON 

MUKH GAON, P.S. DHOLLA. She was escorted and identified by Constable: 254 : AJIT 

SONUWAL. Her identification mark was one big mole on the left cheek. She was 

examined on 28/03/16 at 12:15 p.m. The M.L. registration no. was 42/16 of dated 

28/03/16. On examination he found two numbers of lacerated cut wound of half inch 

by ¼ inch on the left parietal region of the head. EXT 2 IS THE INJURY REPORT, EXT 

2(1) IS HIS SIGNATURE. 

15. At the stage of cross examination he stated that when he examined her she was not 

unconscious. The injury is about one/two hours old. The injured was admitted in the 

hospital and admitted on the same day. The sharp injury was simple in nature. This 

kind of injury can be caused by falling on some type of stone/pacca also. 

16. PW6 ARUN GHARPHALIA in his evidence has deposed that on 28/03/16 he was 
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working as C.I. at the DHOLLA CIRCLE. He knows S.I. C.K.DUTTA who has retired 

from service and he is having paralysis. On 28/03/16 there was a FIR lodged by 

PRANATI NAMASUDRA and the then O/C OF SAIKHOWA GHAT P.S. S.I. C.K. DUTTA 

registered the case. He had entrusted for investigation. He went to the place of 

occurrence, recorded the statements of the complainant and the witnesses. The I/O 

prepared the sketch map. The injured was send for medical and he collected the 

medical report. The accused persons were arrested and he allowed them to go on 

bail and after completing the investigation he submitted charge sheet u/sec 

341/325/34 of IPC. As C.I. of DHOLLA CIRCLE he is well acquainted with the facts of 

the case as SAIKHOWA GHAT is under the DHOLLA CIRCLE and he was the C.I. at 

that time. He was working with S.I. C.K. DUTTA and he knows him & his signature. 

EXT 3 IS THE SKECTH MAP, EXT 3(1) IS THE SIGNATURE OF S.I. CK. DUTTA & he 

can recognize it. EXT 4 IS THE CHARGE SHEET, EXT 4(1) IS THE SIGNATURE OF S.I. 

CK. DUTTA & he can recognize it. 

17. During his cross examination he stated that the eye witnesses of the occurrence are 

PARBATI NAMASUDRA, ATUL BISWAS. There was no seizure made in this case.  

I have heard the arguments of the learned defence counsel and the learned Asst. 

PP 

18. From the perusal of the evidence on record it appears that to be an offence u/s 341 

of IPC and the definition is provided u/s 339 of IPC. 

 Section 339 of IPC lays down, “Whoever voluntarily obstructs any person so as to 

prevent that person from proceeding in any direction in which that person has a right 

to proceed, is said wrongfully to restrain that person.” 

(Exception) —The obstruction of a private way over land or water which a person in 

good faith believes himself to have a lawful right to obstruct, is not an offence within 

the meaning of this section.  

The definition relating to wrongful restraint is provided U/sec 339 of IPC. In order to 

consider an offence U/sec 339 of IPC (Penal Sec 341 of IPC) once needs to prove:- 

(i) There much be voluntarily obstruction.  

(ii) The obstruction was to prevent any person from proceeding in any obstruction. 

(iii)That the person obstructed had a right to proceed in that direction. 

14.  In this case from the evidence of PW‟s it has become crystal clear that there was 

obstruction which took place in the road and this evidence has been stated by PW1 

herself. The voluntary obstruction must be with an intention to prevent that the 

http://indiankanoon.org/doc/181171924/
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person from proceeding in the direction in which he/she had a right to proceed. It is 

important to note here that in this case, none of the PW‟S have mentioned that the 

accused person had stopped the informant on her way to the „BARI‟ and nor the 

informant had mentioned about it. The accused person had prevented them from 

proceeding in the direction in which he had a right to proceed and in such a case no 

question arises from the fact that the accused person has wrongfully restrained the 

informant. 

19. In this case, there is no such corroboration to prove the fact that the accused 

persons had committed the offence of wrongful restrain to the informant. On the 

other hand, it is also apparent that there is no such corroboration of the fact that the 

accused persons had committed the offence of wrongful restraint.  

20. Let me move ahead with the next issue involved in this case as to the act of 

voluntarily causing grievous hurt to the informant. 

21. This is a case whereby the sole witness on which the evidence will proceed is upon 

the evidence of PW1. The other witnesses are hearsay witnesses or the witnesses 

who reached the place of occurrence after the incident took place. On close scrutiny 

of the evidence of PW1 it appears that the informant was subjected to injuries on her 

head with a JEORAH. It is also apparent from the evidence of PW1 that during the 

test of cross examination no such fruitful results could be achieved by the defence 

side. On the other side, it appears from the evidence of PW2, PW3 & PW4 are 

hearsay witnesses of this case.  

22. It appears that PW2 didn‟t saw the occurrence but it was heard by him from his wife 

and at that time he was at DHOLLA. It has been admitted by PW2 that he heard 

from his wife i.e. PW1 that the accused assaulted the informant of this case. This has 

been quite clear in this case that the informant had sustained injuries and it cannot 

be denied at all. But it also appears that there were no such fruitful results in the 

side of defence so as to gain the ball in favour of the defence side. But in this case 

on close perusal of the evidence of PW3 it appears that after the occurrence took 

place PW3 reached the place and he had saved the informant and at that time the 

accused persons were present there. It was also informed to PW3 that the accused 

persons had assaulted the informant. Now, in relation to it I would also like to 

ponder upon the evidence of PW4 and it has been stated by PW4 who had stated 

that he had tried to intervene but he couldn‟t stop the fight but it was finally with the 

help of PW3 he was able to stop the quarrel which took place there. This has been 

admitted by PW4 during his cross examination that he didn‟t know who had 
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assaulted whom and when he heard about the quarrel he came out to save them.  

23. From the cross examination of PW4 it appears that he didn‟t saw the quarrel and it 

has also been admitted by PW4 in his examination in chief that the informant had 

sustained injuries and she had bleeding from her head. The above fact couldn‟t be 

proved by the learned defence side and even if the learned defence counsel took the 

plea of “rough/hard substance theory” there was no such evidence brought to light 

to accept the fact that the informant had sustained injuries by falling down. It can be 

the opinion of an expert i.e. PW5 who had stated that the above injuries can be 

sustained by the informant but the said couldn‟t be proved by the defence side.  

24. At this juncture, let us have a look at the evidence of PW3 and on close perusal of 

the evidence of PW3 it appears that he came to know from the neighbours that the 

accused persons had assaulted the informant. But it is also quite clear that he didn‟t 

saw the assault and it is apparent that he had seen the informant sustained with 

injuries while she was lying down.  

25. In this case, one of the facets which came to light during the cross examination of 

PW3 it appears that the said witness happens to be interested witness. But by 

merely being an interested witness the evidence of PW3 cannot be thrown away.  

26. It is a well known maxim “men may tell lie but circumstances never tell 

lie.” In this case if one closely looks into the evidence of PW‟s it appears that during 

the cross examination no such results could be achieved by the defence side so as to 

gain momentum in their favour. Hence, there appears to be a strong chain of events 

which brings to light that the accused persons were involved in the offence of 

causing hurt to the informant.  

27. The chain of events proceeds further whereby it appears from the evidence of PW5 

i.e. the medical officer and it has become clear from the evidence of PW5 that the 

informant was subjected to injuries. But on perusal of EXT 2 it appears that the 

informant was subjected to injuries which was quite clear during the cross 

examination of PW5 that the injuries were one/two hours old and on the other side it 

appears that the injuries were of simple in nature but it was a sharp injury. But 

during the evidence of PW5 it couldn‟t be made clear nor it has been mentioned in 

EXT 2 with what type of instrument the injuries were sustained by PW1.  

28. Hence, the investigating agency after application of its best mind had submitted 

charge sheet against the accused persons u/sec 341/325/34 of IPC. But it appears 

from the perusal of EXT 2 that the type of injury couldn‟t be made clear. However, 

during the cross examination of PW5 a glimpse was brought to light by the learned 
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defence counsel that the injury is a simple injury and it was simple in nature.  

29. Now, in this case the accused person‟s stands charged for an offence u/sec 

341/325/34 of IPC. Now let us have a look at the ingredients of section 325 of IPC 

read with section 320 of IPC which defines “grievous hurt”. 

“Grievous hurt.—The following kinds of hurt only are designated as “grievous”:—

(First) — Emasculation. 

(Secondly) —Permanent privation of the sight of either eye. 

(Thirdly) — Permanent privation of the hearing of either ear, 

(Fourthly) —Privation of any member or joint. 

(Fifthly) — Destruction or permanent impairing of the powers of any member or 

joint. 

(Sixthly) — Permanent disfiguration of the head or face. 

(Seventhly) —Fracture or dislocation of a bone or tooth. 

(Eighthly) —Any hurt which endangers life or which causes the sufferer to be during 

the space of twenty days in severe bodily pain, or unable to follow his ordinary 

pursuits.” 

30. In this case, the M/O i.e. PW5 himself has admitted that he didn‟t had any idea 

whether the injuries were grievous or simple. Now, if one closely peeps into section 

320 of IPC which deals with the definition of grievous hurt it lays in clause six i.e. 

PERMANENT DISFUGURATION OF HEAD OR FACE. In this case it has come to light 

that there was injury on the head of the informant but that couldn‟t mean that the 

injuries were of permanent nature and hence cannot be said that the injuries had led 

to permanent disfiguration of the head and hence the necessary ingredients of 

section 325 of IPC cannot be leveled against the accused persons but it couldn‟t be 

denied that the informant wasn‟t assaulted and at best the informant had injuries on 

her forehead. But in this case this court is of the opinion that during the cross 

examination of PW5 it came to light whereby the injury was simple in nature but it 

was a sharp injury and in such a case the act of the accused falls in the category of 

section 323 of IPC whereby the injury appears to be simple in nature. In this case, I 

am of the opinion that the informant was assaulted with a JEORAH and it is a blunt 

object. Hence, the case will fall in the category of voluntary causing hurt and not 

grievous hurt.  

31. During the cross examination of PW6 i.e. the I/O it came to light that he didn‟t seize 

any articles from the place of occurrence. In this regard, I am of the opinion that 

https://indiankanoon.org/doc/126195200/
https://indiankanoon.org/doc/175864808/
https://indiankanoon.org/doc/45255066/
https://indiankanoon.org/doc/3369562/
https://indiankanoon.org/doc/183418311/
https://indiankanoon.org/doc/105055722/
https://indiankanoon.org/doc/44556736/
https://indiankanoon.org/doc/128499502/
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these are minor irregularities in the investigation and defects and irregularities in the 

investigation cannot be a ground of acquittal.  

32. In the case of STATE OF KARNATAKA Vs. K. YARAPPA REDDY, 1999 (4) 

Crimes171 (SC), AIR 2000 SC 185, MANU / SC / 0633 / 1999 the hon‟ble 

Supreme Court has held that defect and irregularities in the investigation cannot be a 

ground of acquittal. A similar opinion has also been expressed by Hon‟ble Apex court 

in VISVESWARAN Vs. STATE REP. BY S.D.M., AIR2003SC2471, 

(2003)6SCC73, MANU/SC/0352/2003.  In such a case for an irregularity in 

investigation mechanism the accused person is not entitled to any benefit. 

33. From the evidence of the PW‟S there was common intention or chain of events could 

be established from the side of the prosecution so to bring it within the ambit that 

the accused persons had the common intention to commit the offence. In this case, 

it has also come to light that the common intention which was pre - planned and 

they all came together to assault the informant who was on her way to the paddy 

field and hence the accused persons had come out to assault the informant.  

34. Now, let us have a look at the statements of the accused persons. On perusal of the 

statement of SURJYA MONI SARKAR it appears that he was in the paddy field and 

when he heard the noise he went to the place. He saw that his aunty & the mother 

of TAPASH both of them were fighting in the mud and he brought his mother back.  

35. The statement of the accused TAPASH SARKAR reveals the fact that the accused was 

at his home and after having his meal he went to school. The statement of the 

accused BIDU SARKAR relates to the fact that he went for work and he didn‟t assault 

the informant. One of the accused i.e. BIRENDRA SARKAR had stated that he saw 

the quarrel which took place between his wife and the mother of TAPASH and he 

asked them to leave but he didn‟t assault the informant.  

36. The statements of the accused persons brings to light two factors one i.e. the 

accused didn‟t assault the informant and on the other hand that the accused were 

not there at the place i.e. one went for work and the other went to school.  

37. The “plea of alibi” which arouse in this needs to be proved by the defence side who 

has taken the plea but in this case the plea of alibi couldn‟t be proves in this case. 

The defence side didn‟t even examine any DW‟S from their side to prove the fact that 

the accused persons were not present at the place of occurrence when the incident 

took place. Hence, the plea of alibi couldn‟t be proved in this case. I would also like 

to point it out that the accused had the option to prove his evidence by way of his 

examination register being proved nor any of his friend came forward to prove the 
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fact that the accused person was present at the school when the occurrence took 

place. One of the accused person also took the plea of alibi that he went to work. 

But in this case no such person came to adduce evidence that he was working along 

with him neither the employer came to adduce evidence that the accused person 

was working at his home or in such place.  

38. It is the duty and burden upon the accused persons who took the “plea of alibi” to 

prove the fact that they were not present in the place of occurrence when the 

occurrence took place. But the two accused persons have failed to prove it.  

39. There was another plea which came to light from the statements of two other 

accused persons that the quarrel took place between his aunty and the mother of 

TAPASH were quarrelling and the other co accused stated that he went to stop the 

quarrel which took place between the informant and his wife. In fact both the 

accused persons took the plea that they had stopped the quarrel and they didn‟t 

assault but in this case the entire chain of events proves the fact the accused 

persons were involved in this case whereby they had assaulted the informant. The 

accused persons were identified in this case. Hence, their pleas cannot be accepted 

nor their pleas can be accepted and even after the grant of opportunity they have 

failed to prove it.  

40. In the light of the above discussions it has been clearly proved that the accused 

persons is held guilty of the offence u/s 323/34 of IPC as the prosecution has proved 

the case against the accused persons beyond reasonable doubt and as far as the 

offence u/s 341/34 of IPC the prosecution has failed to bring out the case against the 

accused persons. 

41. Now let me consider whether the accused persons are entitled to get benefit of 

probation in this case. From the perusal of the evidence on record it seems that the 

accused persons had intention to do such act. 

42. In the light of the growing crime rate in society & the social environment of the 

villages or in towns/ cities such crimes should not go unpunished. 

43. Considering all the aspects, I decide that the accused person will not be 

released on Probation in light of the provisions of Probation of Offenders 

Act, 1960. 

HEARING ON THE POINT OF SENTENCE 

44. Now, I propose to pass appropriate sentence after hearing the convicts. Heard the 

convicts on the point of sentence. The accused prayed for mercy of the court being a 

poor persons and they will never do such acts in the near future. I have heard the 
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learned defence counsel and the learned Asst. P.P. The learned Asst. P.P has 

submitted that the accused persons should get adequate amount of punishment and 

the learned defence counsel had submitted that the court may be lenient on the 

accused persons on the point of sentence as the accused persons are having their 

family and future life.  

ORDER 

As a result the accused persons are hereby convicted of the offence 

leveled against them under section 323/34 of IPC. Having regard to the 

nature of the offence. Submission of the convicts as well as the 

circumstances of the present case I do hereby sentence the convicts U/S 

323/34 of IPC to pay a fine of Rs. 1000/- (one thousand) each in default 

of payment of fine to undergo simple imprisonment of three month each. 

As far as the offence u/s 341/34 of IPC is concerned the prosecution has 

failed to prove it beyond reasonable doubt. 

The amount of fine (i.e. Rs. 4000/-) in total in to if realized be given to 

the victim/ injured of this case. 

Let a copy of the judgment be given to the convicts free of cost u/s 363 of 

CrPC.   

Make necessary entry in the JUDGMENT register. 

Given under my hand and the seal of this Court on this 7th day of MAY, 

2018 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

SADIYA, TINSUKIA 
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APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: PARBATI NAMASUDRA 

PW2: SAGAR NAMASUDRA 

PW3: ATUL SARKAR 

PW4: PRAJAPATI DAS 

PW5: Dr. ANIL PHATOWALI, M/O 

PW6: ARUN GHARPHATIA 

WITNESSES FROM THE DEFENCE SIDE:    NIL 

PROSECUTION EXHIBITS:   

EXT 1 IS THE FIR 

EXT 1(1) IS THE SIGNATURE OF PW1 

EXT 2 IS THE INJURY REPORT 

EXT 2(1) IS THE SIGNATURE OF PW5 

EXT 3 IS THE SKECTH MAP 

EXT 3(1) IS THE SIGNATURE OF S.I. C.K. DUTTA & PW6 can recognize it 

EXT 4 IS THE CHARGE SHEET 

EXT 5(1) IS THE SIGNATURE OF S.I. C.K.DUTTA & PW6 can recognize it 

DEFENCE EXHIBITS:     NIL 

 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

SADIYA, TINSUKIA 

 

 

 


